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Technology, transportation, 
and education continue to 
cause the United States and 
international marketplaces 
to grow, and, thereby, shrink 
the world. At the same time, 
immigration is diversifying 
the workforce and popula-
tion throughout the United 
States and the rest of  the 
world. Internationalization 
of  the construction indus-
try is growing rapidly.1 As 

a result, construction lawyers, even those who practice 
in remote areas of the country, likely will be involved in 
more negotiation and mediation with companies or per-
sons from other parts of the world or of differing cultures. 
Recognizing the cultural differences and how to respond 
to those differences in negotiation of contracts, change 
orders, and disputes will be increasingly critical to the 
construction lawyer’s success in tomorrow’s world. This 
article is focused on cultural differences between persons 
of different ethnic backgrounds and national origins. It 

is aimed at assisting the construction lawyer in under-
standing and effectively dealing with these differences in 
negotiation of contracts and change orders and resolution 
of disputes between culturally different parties.

However, cultural differences go far beyond differ-
ences in ethnicity and nationality. For example, every 
construction lawyer understands that there is a cultural 
difference between a construction contractor and a design 
professional. A lawyer negotiates differently than a busi-
nessperson, a CEO differently than a jobsite foreman, 
a federal government representative differently than a 
private sector representative, and an insurance claims rep-
resentative differently than anyone else. On an even more 
basic level, there are cultural differences between men and 
women and millennials and baby boomers that affect how 
each group negotiates. It is not possible to address all types 
of cultural differences in this article; however, the prin-
ciples and solutions suggested herein apply in very much 
the same way to all cultural differences.

Warning No. 1: Do Not Stereotype!
This article treats the citizens of each culture or country 
as having one homogenous personality. Of course, every-
one knows that is not true. A native of New York City 
who works on Wall Street is likely to be culturally differ-
ent than a West Virginian from a small coal mining town 
or a Nebraskan from a farming community despite all 
being from the same country. Even within families there 
may be cultural differences: People may be culturally dif-
ferent from their spouses, and children different from their 
parents. The youth of today certainly are culturally dif-
ferent than their forebearers. And finally, even people of 
the same cultural background may act differently from 
their counterparts.

While there always are differences in individuals within 
a single culture, the so-called dominant trait is a trait 
exhibited by a majority of the individuals within the group, 
which provides a basis for assigning the group a char-
acteristic in this article. However, it is imperative not to 
stereotype groups because individual personalities within 
a group always vary. As a result, one must be extremely 
careful in generalizing based on country of origin, eth-
nic background, or any other grouping, and one needs 
to recognize that the person with whom she is negotiat-
ing may not have the traits typical of her country, region, 
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race, society, occupation, or religion. Still, understanding 
and considering the dominant traits of the group from 
which the person with whom the construction lawyer is 
negotiating originates may provide the lawyer with helpful 
insights into that person and how to structure a successful 
negotiation or mediation. But heed the warning: These 
are only guides, and one should always avoid assumptions 
that may be offensive.

Warning No. 2: One’s Cultural Beliefs Are Not Right or 
Wrong in Comparison to Another’s
Most individuals assume that their cultural beliefs are 
right or, at a minimum, better than another group’s cul-
tural beliefs. However, it is not possible to fairly make 
such a judgment without having been raised in the oth-
er’s culture and understanding the reasons for the beliefs. 
In most cases, there is no right or wrong answer; the cul-
tures are just different. Judging or trying to change the 
beliefs of a negotiating partner will make the negotiation 
much harder and could well sink it. For example, China’s 
cultural beliefs date back 2,500 years to Confucius. If  a 
negotiator thinks she is going to change those beliefs in 
a single negotiation, she likely is wrong. Thus, the nego-
tiator should accept the other’s cultural beliefs and try to 
work within them.

What Is Culture?
Culture is defined as “customary beliefs, social norms, 
and material traits of a racial, religious, or social group; 
also: the characteristic features of everyday existence (as 
diversions or a way of life) shared by people in a place 
or time.”2 “Culture consists of the socially transmitted 
behavior patterns, attitudes, norms, and values of a given 
community.”3 It is the “social adhesive that binds a group 
of people together and gives them a distinct identity as 
a community.”4

Human nature, culture, and personality form a pyra-
mid that defines the person.5 At the base of the pyramid 
is human nature, which is composed of common human 
traits that are inherited and common to most humans, 
such as love, joy, sadness, anger, and fear. Almost every-
one loves, laughs, cries, and feels fear. The middle level is 
culture, which is the knowledge that the individual has 
collectively learned from the environment in which he or 
she was raised. Culture is learned, not inherited. At the 
top of the pyramid is personality, which is a combination 
of inherited traits, culture, and life experiences.

Culture is a set of characteristics shared by the mem-
bers of one group that those outside the group do not 
necessarily share. “Culture relates to the symbolic aspects 
of our lives, those places where we are constantly making 
meaning and composing our identities.”6 Every human 
being belongs to multiple cultures. That is, every human 
being belongs to various “groups connected by genera-
tion, socioeconomic class, race, sexual orientation, ability 
and disability, political and religious affiliation, language, 
gender, and discipline or work role.” 7

Culture is in the mind and is always changing. More 
importantly, it can be changed through discussion and 
education. A person who moves to the United States in 
midlife from Japan may maintain many of the cultural 
habits ingrained in her from birth, but the U.S. culture 
will begin to erode some of those habits and change her.

The classification of individuals into groups in this arti-
cle is not meant to discern or debate which group is right 
or wrong, but to identify the groups so that negotiators 
understand the cultures for the purpose of developing 
negotiation strategies and procedures.

The failure to recognize and allow for cultural differ-
ences can cause disaster in negotiation or mediation; it is 
seldom a help to settlement.8 Thus, when negotiating or 
mediating with a person of a different culture, it gener-
ally behooves the construction lawyer to spend the time 
to assure that both negotiators understand the other’s cul-
tural background, traits, and thought process.

One author referred to culture as the “silent language” 
that people are speaking in addition to the words that are 
said aloud,9 another as the “invisible differences” between 
people,10 and another as “a powerful underground river that 
shapes expectations, understandings, and actions. . . .”11  
How does the construction lawyer effectively negotiate 
with others who are speaking a “silent language” and have 

“invisible differences” with her? The following attempts to 
answer this question.

Hofstede’s Study and Others Identify Common 
International Cultural Differences
Several academics, most importantly Geert Hofstede, have 
studied, researched, analyzed, and written extensively on 
the impact of cultural differences.12 These authors gener-
ally use several dimensions to compare different cultures. 
Some of these dimensions discussed below include:

• small versus large power distance;
• weak versus strong uncertainty avoidance;
• individualism versus collectivism; and
• time: monochronic versus polychronic.

Understanding how a construction lawyer’s negotiat-
ing partner fits into these dimensions can be important to 
the success of the negotiation or mediation.

Low versus High Power Distance
Power distance is defined as the extent to which the less 
powerful members of organizations and institutions accept 
and expect that power is distributed equally (small or low 
power distance) or unequally (large or high power dis-
tance).13 This equality/inequality is defined from the people 
at the lower level, not from above. It suggests that a soci-
ety’s level of inequality is endorsed by the followers as 
much as by the leaders.14

In a low power distance culture, those having power 
tend to minimize the differences between themselves and 
their subordinates and delegate and share power to the 
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maximum extent possible. Discussion and consultation are 
desirable.15 Decisions of the leaders may be challenged or 
criticized by those below them. In a high power distance 
culture, decision making is generally concentrated at the 
top.16 Criticism and disagreement with upper management 
are undesirable and unacceptable.

If a construction lawyer is negotiating with a company 
from a low power distance culture, she needs to educate 
and negotiate with the lower-level representatives and use 
them to help bring their superiors to the negotiated solu-
tion. Leaving the lower tier out of the negotiation process 
could allow them to sabotage the deal. For a company in 
a high power distance culture, her primary focus should 
be on the leaders or final decision makers.

Eastern European, Latin, Asian, and African countries 
generally have high power distance ratings, whereas Ger-
man and English-speaking Western countries tend more 
towards lower power distance ratings.17 The United States 
falls in the low to middle range.18

Low versus High Uncertainty Avoidance
Uncertainty avoidance deals with a society’s tolerance for 
unstructured situations.19 It indicates the extent to which 
a culture programs its members to feel either uncomfort-
able (strong or high uncertainty avoidance) or comfortable 
(weak or low uncertainty avoidance) in unstructured sit-
uations.20 Unstructured situations are novel, unknown, 
surprising, and different from usual or normal. How-
ever, it is not a measure of  the society’s risk aversion 
characteristics.21

High uncertainty avoidance cultures need predictabil-
ity, and their members try to avoid or at least minimize 
the possibility of uncertainty by strict behavioral codes, 
laws, and rules.22 Unpredictability brings stress and anxi-
ety. Structure is sought. Conflict and change are viewed 
as threatening.23 Novelty and rapid change will not be 
received favorably.

When negotiating or mediating with members of a 
high uncertainty avoidance culture, early preparation is 
key. Negotiators need to take enough time to establish a 
schedule that both parties can abide by throughout the 
negotiation or mediation. Negotiators also should pro-
vide an early exchange of information and a method for 
identification of issues before the negotiation or mediation 
commences. It also is important to follow the procedures 
that have been established. Expecting the other party in 
the negotiation or mediation to deal with unpredictability 
or deviation from the plan likely will be a mistake.

On the other hand, in a low uncertainty avoidance 
culture, innovation is good, tradition is not valued for 
its own sake, and different is interesting. Conflict is not 
a problem but is rather viewed as potentially positive.24 

Negotiators should take a significantly different approach 
in negotiating or mediating with a party from a low uncer-
tainty avoidance culture than one from a high uncertainty 
avoidance culture. Innovative approaches to negotia-
tion or mediation and the ability to change directions 

in midstream are now at a premium. A more aggressive 
approach that might involve conflict may result in a more 
positive outcome and likely will not derail the negotiation 
or mediation.

There is another significant difference between low and 
high uncertainty avoidance cultures, and that is how the 
culture understands truth. In high uncertainty avoidance 
cultures, there is a general belief in absolute truth; there can 
only be one truth.25 Someone from a culture with high uncer-
tainty avoidance, such as Mexico, might say, “the truth is 
the truth,”26 whereas in low uncertainty avoidance cultures, 
members are more comfortable with ambiguity and chaos. 
To them there is no universal truth.27 Someone from China 
might say: “truth is in the eye of the beholder.” This dif-
ference in culture may dramatically change a construction 
lawyer’s approach to negotiating or mediating with persons 
of low versus high uncertainty avoidance cultures.

Eastern and Central European countries, Latin coun-
tries, German-speaking countries, and Japan are cultures 
with high uncertainty avoidance, whereas English-speak-
ing and Nordic countries have low uncertainty avoidance 
cultures.28 The United States is on the low end but not the 
extreme low end.29

Individualism versus Collectivism
Individualism and collectivism are different sides of the 
same coin. They represent the degree to which individuals 
in a society are integrated into groups. In an individu-
alist culture, the ties between individuals are loose; that 
is, everyone is expected to look after herself. The word 

“I” is indispensable. A collectivist culture is one in which 
people are integrated into strong, cohesive in-groups that 
continue protecting them in exchange for unquestioning 
loyalty and opposition to other in-groups. People are “we” 
conscious, not “I” conscious, and internal relationships 
are more important than the immediate task.30

In a collectivist society, members of an in-group per-
ceive a common fate and highly value loyalty to the 
group.31 Decisions are made by the group for the group. 
Relationships are more important than tasks.32 A party 
may have the low price or best value, but if  it has not 
established the right relationship with the other, it may 
not win the contract.33 Recognition of whether a nego-
tiator is acting more for her own self-interest or is solely 
dedicated to the company’s interests is critical to success 
in the negotiation.

If a U.S. construction company is negotiating with a 
company from a collectivist society, it must be very care-
ful in selecting its negotiator, particularly if  it expects a 
long-term negotiation. Success in the negotiation likely 
will be dependent on the relationship developed between 
the two negotiators. It is important not to change negotia-
tors in midstream after relationships have been developed. 
In contrast, in an individualist culture, the relationship is 
not nearly as important as the performance of the negotia-
tor, and substituting a better or more informed negotiator 
often will help, not hurt, the negotiation.
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In addition, it is important to determine whether the 
company is negotiating with one person who will make 
all the decisions or a group who will make a collective 
decision. People from the United States prefer the one-per-
son-in-charge approach, whereas the French tend towards 
consensus decision-making. But interestingly, one study 
indicates that this is an area where men and women dis-
agree. In the study, which focused on people from the 
United States, 78 percent of the males preferred one-per-
son team leaders making the decisions, whereas only 35 
percent of the females preferred that approach.34 The con-
struction lawyer needs to consider which approach her 
counterparty is likely to follow. It may have a significant 
effect on her strategy and negotiating procedures.

Two-thirds of the individuals in the world live in collec-
tivist societies. The United States is a highly individualistic 
country, falling to the extreme end of the individualist-
collectivism scale.35 Individualism tends to prevail in 
developed and Western cultures, while collectivism tends 
to prevail in less developed and Eastern countries. Japan 
takes a middle position.36

Time: Monochronic versus Polychronic
Understanding the other’s perception of time is critical 
to a successful negotiation.37 In a monochronic culture, 
like the United States, time is linear, quantifiable, and 
in limited supply. If  it is not used, it is lost forever. It 
is important for people to use time efficiently, there is a 
sense of urgency, establishing and adhering to schedules 
is important, and tasks are best performed uninterrupted 
in sequential order.38 “Time is money” is an oft-repeated 
phrase in monochronic countries.39 The efficient use of 
time is more important than the task itself; thus, the task 
is often adjusted to fit the time available to perform it.

Conversely, in a polychronic culture, time is limitless 
(there is always more time), being is more important than 
doing, one task does not have to be completed before 
another is started, and tasks can be performed simultane-
ously. The performance of the task is not changed to fit the 
time available to perform it; instead, the time is expanded 
to fit the time needed to perform the task.40 The start time 
for a meeting is an aspiration, not a requirement. People 
should take time to “stop and smell the roses” and not 
always be in a rush. Patience is a virtue.

If an American construction lawyer is negotiating or 
mediating with an individual from a polychronic culture, 
she needs to understand that the negotiation may not start 
on time; there may be no rush to reach the actual negoti-
ating phase; there likely will be a preliminary discussion 
of family, friends, colleagues, and vacation; and once the 
parties reach the negotiation phase, the other negotia-
tor likely will be in no hurry to start negotiation or reach 
a settlement and may spend immense amounts of time 
dealing with what the construction lawyer considers to 
be irrelevant issues. If the negotiator doesn’t understand 
what is happening and have the patience to deal with it, 
it may frustrate both parties and stymie any agreements.

The United States is extremely monochronic. Latin, 
African, and Middle Eastern countries and Italy all tend 
to be polychronic countries.41

Cultural Differences in Negotiating and Mediating
While Hofstede focused on the cultural differences in all 
aspects of society and life, there are more specific cultural 
differences in negotiating styles and philosophies that are 
discussed below.

Win-Win versus Win-Lose
One of the major questions a construction lawyer should 
consider in a cross-culture negotiation is whether her 
counterpart’s culture perceives a negotiation as a win-
lose process, also known as competitive negotiation, or a 
win-win process, also known as collaborative negotiation. 
The United States used to be a country with primarily a 
win-lose culture. Then, a book by two Harvard profes-
sors, Roger Fisher and William Ury, titled Getting to Yes, 
was published in 1981. This book promoted the concept 
of win-win or collaborative negotiation—negotiation that 
focuses on interests, not positions.42 As a result, today, 
most negotiators in the United States understand the dif-
ference between positions and interests and normally are 
looking to find a win-win solution in negotiation.43

A win-win negotiation strategy generally works well for 
negotiation of a construction contract, where there are 
ways to provide a party with a significant benefit without 
the other party having to incur a high cost. But in negotia-
tion of construction disputes, it can be harder to achieve 
a win-win outcome because such disputes are often only 
about the money, i.e., when one party gets money, the 
other must provide that money out of its pocket. This 
does not, however, mean that a construction lawyer should 
ever give up looking for interests, such as consideration of 
the long-term relationship between the two parties, that 
will allow it to achieve a win-win solution. In any event, a 
construction lawyer should try to understand if her coun-
terpart is looking for a win-win solution or is out to win 
the negotiation or mediation at all cost, including at the 
expense of the other.

As might be expected, different cultures view whether 
negotiations are win-win or win-lose propositions in 
dissimilar ways. Generally, Japanese negotiators view 
negotiation as a win-win process, whereas most individ-
uals from Spain view it as a win-lose situation. The United 
States falls in the middle.44

Opening Offers
Another cultural difference that construction lawyers 
should consider when negotiating or mediating with a 
person from another culture is the amount of, and how 
to frame, the opening offer. Opening offers are generally 
more important in an international negotiation than in a 
domestic negotiation in which all parties understand what 
the negotiator is saying through her opening offer. For 
example, in the United States, it is not unusual to begin 
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negotiation, particularly negotiation of a claim or dispute, 
with an unreasonably high offer made in an aggressive 
fashion, blaming the other for all of the problems, and 
demanding complete relief, if  not more—referred to by 
one author as the “blame and claim game.”45 An Ameri-
can construction lawyer expects, or at least should not be 
surprised by and should understand such tactics. Another 
example is Saudi Arabia, where the negotiators are likely 
to engage in and anticipate aggressive bargaining, requir-
ing that each start with a high opening demand.46 In 
contrast, the Japanese are likely to start with an offer that 
is very close to or at their final goal, and may be offended 
by a “blame and claim game”47 or aggressive bargaining. 
Thus, the negotiation could be over after the opening offer 
if  the parties do not understand each other’s culture and 
the reasons for the other’s opening offer.

Another example of the effect of cultural impacts on 
opening offers results from the fact that some cultures 
emphasize agreeing first on the general overarching prin-
cipals of the deal and then filling in the details, while other 
cultures start by negotiating the details such as price, deliv-
ery date, and quality, which then become the agreement. 
People from the United States typically come to the table 
with a long list of details to negotiate. French negotia-
tors are more likely to start by negotiating the essence of 
the contract, which will dictate the path of further nego-
tiations.48 This emphasizes the greater importance of the 
opening offer and preliminary meetings in international 
negotiation

Contract Terms or Relationships
As discussed above, in high uncertainty avoidance cul-
tures, relationships are often more important than the 
terms of the deal. People from the United States (a cul-
ture with lower uncertainty avoidance) tend to focus on 
closing the contract terms as fast as possible. Once the 
terms are in writing, they are inviolate—“a deal is a deal.” 
Other cultures often are more focused on developing the 
relationship and see the contract simply as an expression 
of the relationship during performance. They view the 
relationship as the essence of the deal.49 Therefore, it is 
important to understand whether the construction law-
yer is negotiating with someone focused on establishing 
the terms of a contract to be enforced in court or for the 
purpose of establishing a relationship to assist the par-
ties in the future construction of the project. Being blind 
to how the negotiating partner sees the process and the 
resulting product can be devastating.

Formal or Informal
Even if  the negotiator has not met any of  the repre-
sentatives on the other side of the table, does she start 
a negotiation using first names, patting her counterpart 
on the back or even hugging her? What about discussing 
personal issues, like children, dogs, and vacation? Should 
she take off her coat and roll up her sleeves in an effort 
to develop an immediate friendly informal mood with 

the others at the negotiating table? Many people from 
the United States do. However, negotiators from many 
other countries would find this approach offensive. Ger-
mans and Japanese likely would be far more formal, using 
official titles, avoiding personal anecdotes, speaking in a 
very structured manner, maintaining distance, and avoid-
ing touching. They would never give the other a hug or 
remove their coats and roll up their sleeves.

Cultures differ in the amount of  touching that is 
deemed permissible. Some frown on cross-gender touch-
ing. In the United States, touching is generally acceptable, 
including cross-gender touching, although this may be less 
acceptable in today’s world. In Japan women often hold 
hands, but not men. Mediterranean men tend to touch 
and hug each other. Eye contact differs by culture. In the 
United States and Canada, direct eye contact is a sign of 
reliability and trustworthiness. In Japan, looking down is 
an indication of respect.50

The formality of the other negotiator might transmit 
a lack of a desire to reach a deal, but it also might not. 
Similarly, a lack of eye contact may indicate a lack of 
resolve, confidence, or fortitude in some cultures but not 
others. The construction lawyer must understand this, or 
she could make a major mistake in the negotiation or 
mediation. A construction lawyer must know the formal-
ity and physical restraints that the other party expects in 
order to avoid offending the other party and to ensure 
that her actions are not misinterpreted.

In addition, people from some cultures are very direct 
in communicating their positions, while individuals from 
other cultures tend to avoid confrontation and direct com-
munication. One example of the difference in direct and 
indirect communication styles can be seen in the Camp 
David negotiations that led to a treaty between Israel 
and Egypt. At first, the Egyptians viewed the Israelis’ 
direct communication as a form of aggression and an 
insult, whereas the Israelis viewed the Egyptians’ indirect 
communication with impatience and suspected them of 
insincerity.51 Avoiding these inaccurate perceptions may 
be key to reaching a settlement.

Sensitivity to Time
“It is said that Germans are always punctual, Latins are 
habitually late, Japanese negotiate slowly, and people from 
the United States are quick to make a deal.”52 Similarly, it 
is often said that Indians perceive themselves as insensitive 
to time53 and Italians take their time and are in no rush in 
negotiations.54 Stereotypes aside, all cultures tend to view 
time differently, and each party must understand the oth-
er’s view of time. One party who is always punctual must 
understand that the other party is not necessarily show-
ing disrespect or a lack of interest in reaching a deal by 
being tardy; the party may simply see the start time as an 
aspiration, not a requirement.

Patience is an attribute of all good negotiators, but 
many negotiators from the United States do not have it. 
They want to close on the deal as quickly as possible. This 
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weakness will be a more serious detriment in negotiation 
with someone from a polychronic culture. So, the Amer-
ican construction lawyer must understand if  the other 
negotiator hails from a society where time is limitless and 
must develop her strategy and approach accordingly.

Recommendations for Cross-Cultural Negotiation and 
Mediation

The Starting Point—Know Your and the Other Negotiator’s 
Cultural Dimensions
Cross-culture negotiation and mediation should start with 
an assessment of the construction lawyer’s own cultural 
values.55 She cannot address the cultural differences with 
her negotiating partner and plan her strategy without first 
understanding where she comes from and what her hid-
den dimensions are.

Enrique Zaldivar, a professor at American University 
who teaches on cultural differences, published a book 
entitled My Unique Cultural Lens: A Guide to Cultural Com-
petence. It includes a test that forces the reader to go back 
to her grandparents’ beliefs and then move through their 
life, stopping at key points including grade school, high 
school, college, work positions, and city changes, and end-
ing today, answering questions to help identify the reader’s 
beliefs and biases at each step along the way. At the end, 
he provides a process to summarize the reader’s hidden 
cultural biases today. Few people go through this test and 
arrive at the answer they thought they would.

Once the construction lawyer understands her cultural 
characteristics, it is important that she also understand 
how her negotiating partner may perceive her. The other 
negotiator may be setting or adjusting her negotiating 
strategy based on her perception of the construction law-
yer’s culture.

After the construction lawyer has this basic under-
standing of herself  and her negotiating partner’s likely 
perception of her, she can move to the next step, i.e., under-
standing the culture of the other. The discussion above 
provides the construction lawyer with a list of traits that 
she should analyze in evaluating her counterpart before 
she begins the negotiation or mediation process. Getting 
to Yes56 provides an additional list of differences, some 
overlapping, that should be considered in cross cultural 
negotiations and mediations:

• Pacing: fast or slow?
• Formality: high or low?
• Physical proximity while talking: close or distant?
• Oral or written agreements: which are more bind-

ing and inclusive?
• Bluntness of communication: direct or indirect?
• Time frame: short term or longer?
• Scope of  relationship: business only or all 

encompassing?
• The expected place of doing business: private or 

public?

• Who negotiates: equals in status or the most com-
petent people for the task?

• Rigidity of commitments: written in stone or meant 
to be flexible?

So, how does a construction lawyer go about dis-
covering the cultural traits of her negotiating partner? 
A good starting point is Kiss, Bow, or Shake Hands,57 

which provides a cultural overview, tips for doing busi-
ness, negotiating strategies, and protocols for more than 
sixty countries. A more recent edition, entitled Kiss, Bow, 
or Shake Hands: Courtrooms to Corporate Counsels, 
addresses the legal system in fifty countries and provides 
tips on cross-culture negotiations.58

More importantly, most people want to discuss their 
cultural beliefs and are willing to explain why they are 
different from the beliefs of the other’s culture. Many nego-
tiators, however, are unwilling to ask the questions because 
they view the other culture’s beliefs as strange or inferior. 
The key is to remember Warning No. 2 above—in most 
cases, the other culture is not wrong; it is just different. 
Probing questions, particularly if  asked in a nonjudgmen-
tal manner, generally will be welcomed by the other and 
result in the elimination of basic misunderstandings.

When developing a profile of the other party, do not 
forget that the other negotiator may not fit the stereotype 
of his culture. So, try to look beyond the surface.

The Pre-negotiation Phase
As discussed above, most negotiators from the United 
States are monochronic. They want to breeze through the 
pre-negotiation phase and move quickly to resolve the key 
issues in negotiation and close the deal. In most cross-cul-
ture negotiations, that is a mistake. The pre-negotiation or 
pre-mediation phase is critical to the success of the actual 
negotiation and mediation.

The pre-negotiation and pre-mediation phases serve 
multiple purposes. During the pre-negotiation or pre-
mediation conference, the parties should tackle the 
cultural issues head-on and educate each other regard-
ing the “invisible differences” between the two societies 
from which the parties come. Of course, one party’s cul-
ture may make it difficult for that party to even make such 
disclosures in a direct and forthright manner. For example, 
negotiators from the United States need to understand 
that the Japanese company’s opening offer will not be 
inflated for negotiation, that the aggressive “blame and 
claim” tactics of the American company will offend the 
Japanese, and that the decision making of the Japanese 
lies almost exclusively with the president of the company. 
The failure of the American company to recognize these 
factors could result in a loss of the deal.

The pre-negotiation or pre-mediation discussions by 
the parties of their cultures allows each party to educate 
the other regarding its own traits and how to understand 
and interpret its actions during the negotiation or media-
tion. This in turn allows each to develop its negotiating 
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strategy, but more importantly it minimizes the chance 
of misunderstanding and misinterpretation of the other’s 
actions during negotiation or mediation.

In the pre-negotiation or pre-mediation phase, the par-
ties also begin to develop a relationship with and trust of 
each other. If  one of the individuals is from a collectiv-
ist culture, where relationships are more important than 
the task, developing a relationship with her counterpart 
is mandatory, and the pre-negotiation or pre-mediation 
phase is a good starting point.

The pre-negotiation or pre-mediation phase should 
be used to establish a plan to reach a settlement that fits 
both parties’ cultures. However, where there are two con-
flicting cultures, that may not be possible. In that case, the 
party not being required to adapt to the other’s culture 
must appreciate that it is getting its way and recognize 
that it may need to bend a little, or at least acknowledge 
the cultural differences. Both parties must remain open 
throughout the negotiation or mediation to reinitiate dis-
cussion of the cultural differences and address cultural 
problems.

When cultural issues impact a negotiation or a media-
tion, each party typically retreats to its corner and blames 
the other party’s culture for poisoning the water. In most 
cases, both parties believe even more strongly than before 
that the other’s culture is simply wrong or bad, which 
blinds the negotiators to the other’s points, arguments, and 
interests. Seldom do the parties try to see and understand 
the other’s perspective. Thus, in the pre-negotiation or pre-
mediation phase, the parties should anticipate cultural 
difficulties in the negotiation or mediation and establish a 
mechanism to address those issues if  a dispute or impasse 
arises that has cultural overtones.

One common concern in all negotiations and medi-
ations is the fear of  being taken advantage of  in the 
negotiations. A lack of familiarity with the other’s cul-
ture often increases this apprehension. Most negotiators, 
while wanting to achieve a great deal benefitting them-
selves, would be satisfied if they were assured of a fair and 
reasonable agreement. The inner fear of a bad deal drives 
many negotiator’s strategies and actions. Thus, it is impor-
tant to develop a negotiating structure to allay those fears.

The more a party knows, the less likely it is to feel that it 
is being taken advantage of. If the party has enough infor-
mation to assess the risk and benefits of the deal to both 
sides, both parties have a better ability to be comfortable 
in judging the fairness of the deal. Thus, it is even more 
important in a cross-culture negotiation or mediation that 
the negotiation or mediation plan contain provision for 
an honest and extensive exchange of information.

In the pre-negotiation or pre-mediation phase, the 
parties should always address the starting point of the 
negotiation or mediation. Getting off on the wrong foot 
can make negotiation or mediation very difficult, if  not 
destroy the process before it gets underway. And styles of 
starting the negotiation or mediation vary widely across 
cultures, from high opening offers with harsh rhetoric to 

offers with no fat delivered with a dignified apology.
Possibly the greatest barrier to successful cross-culture 

negotiation or mediation is language.59 If  parties do not 
understand the words being spoken by the other, there 
is little chance they will understand the nuances of the 
negotiation resulting from the “silent language” or “hid-
den differences.” As a result, the language barrier should 
be one of the first issues addressed in a cross-culture nego-
tiation or mediation. The right interpreter needs to be 
selected.60

Negotiating with a Different Culture
As indicated previously, culture is what gives a group of 
people a distinct identity and makes them different than 
other groups.61 So, how does a construction lawyer nego-
tiate with a person of a different culture? Does the lawyer 
try to force the other to adapt to her culture, believing 
that this provides her the upper hand in negotiation? This 
could easily make the other uncomfortable and unwilling 
to openly negotiate. Does she adapt to the other’s cul-
ture, believing this will allow her to make the other feel 
more comfortable and willing to reach an agreement? This 
could result in missteps because she does not understand 
the nuances, subtleties, and silent language of the other’s 
culture. Or does she combine elements of  each party’s 
culture, believing this to be the start of a compromise? 
This approach, of course, has the possibility of a disas-
ter because no one knows what is real.

The parties should develop a strategy and approach 
based on the circumstances of each negotiation and the 
parties involved. Under all circumstances, being sensi-
tive to and understanding the other culture’s traits and 
processes is a good policy. Further, education by both par-
ties to ensure that each understands the other’s culture is 
almost always beneficial to the negotiation. However, it 
is probably best for each party to follow its own cultural 
norms while being sensitive to, and educating the other 
on, what it is doing.

If  the construction lawyer elects to adapt to the oth-
er’s culture in the negotiation, she needs to let the other 
know of that decision or confusion could reign. Using the 
example from above, if  an American company known for 
high opening offers and a “blame and claim” approach to 
negotiation decides to adopt its Japanese counterpart’s 
approach to negotiation and make an opening offer that 
reflects its final goal and is very respectful in doing so, the 
Japanese company may read the offer to mean that there 
is considerable room for movement and that the Ameri-
can company does not feel strongly about its position, 
when that is not the case. Again, education and forth-
right discussion in the pre-negotiation phase can help 
avoid this problem.

Cross-Culture Mediation
The use and perception of mediation differ from country 
to country. For example, in China mediation is a natural 
extension of Confucian ethics and has a long-standing 
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tradition.62 While the process differs, in the United 
States construction mediation became in vogue in the 
late 1980s and is embedded in the U.S. dispute resolu-
tion processes in construction today. In other countries, 
mediation is viewed with some skepticism, often due to a 
lack of knowledge and training on mediation. However, 
it is fair to say that in the twenty-first century, mediation 
has established a firm place in the processes for resolving 
international construction disputes.63

Generally, there are two styles of mediation: facilitative 
and evaluative.64 Many mediators in the United States use 
both styles at different points in the mediation. In some 
countries, courts order mediation. The evaluative and 
court-ordered mediations generally have some of the same 
characteristics. In evaluative mediation or court-ordered 
mediation, the claims of each party generally are evalu-
ated in an effort to assess the likelihood of success or the 
risk of failure.65 The mediation operates in the “shadow 
of the law.”66 In contrast, the facilitative approach tends 
to focus on the parties’ interests and a reasonable result 
for both parties with little regard for who is legally right 
or wrong.67 Evaluative mediation is generally preferred 
in individualist, monochronic, high power distance, and 
high uncertainty avoidance societies.68 The parties need 
to understand how their mediator approaches mediation, 
and the mediator needs to understand what the parties 
expect and want.

One concern that often arises in cross-culture mediation 
occurs when the mediator meets privately in caucus ses-
sions with each party, during which meetings the mediator 
agrees not to disclose information provided to the media-
tor in confidence. A party not experienced in mediation 
may not trust the mediator, particularly if she comes from 
a different culture. If a party does not trust the mediator, 
the party is unlikely to be open and honest with the medi-
ator. Thus, when a party comes from a culture that does 
not regularly engage in evaluative mediation, the parties 
may want to select a facilitative mediator and avoid caucus 
sessions and ex parte conversations as much as possible.

As with other cultural issues, education is key when 
mediating with a party from a country that does not reg-
ularly use mediation. Even in those countries that use 
mediation, the process may be different, a fact that all 
should understand. This dictates an open discussion of the 
process and concerns by the parties and the mediators. In 
addition, few mediators have cultural training and may not 
see the cultural issues.69 It is important to vet the media-
tor and make sure she is sensitive to and understands the 
cultural issues likely to impact the mediation.

Use of  a Neutral Third Party to Overcome Cultural 
Differences in Negotiation
If the negotiation is large enough to warrant the expenditure, 
the use of a third-party neutral, such as a mediator, to assist 
the parties in negotiation can be a tremendous benefit to 
overcoming cultural differences in the negotiations. However, 
in selecting the neutral and structuring the arrangement, the 

parties must be mindful of the widely divergent perceptions 
by different cultures of processes like mediation.70

Bob Peckar, of Peckar & Abramson, P.C., advocates a 
process similar to a dispute review board (DRB)71 when 
establishing cross-culture joint ventures between compa-
nies of different countries to procure and perform large 
international construction projects. A third-party neutral 
who speaks the language, understands the “hidden differ-
ences” and “silent language,” and is acceptable to both JV 
partners is engaged to assist in the negotiation of the joint 
venture agreement and the bidding of the project. However, 
the neutral and the parties should also continue to meet 
regularly throughout the performance of the contract to 
avoid tensions and head off disputes and issues resulting 
from cultural differences.

Ensuring Diversity on the Negotiating Team
In today’s increasingly diverse and globalized construction 
economy, companies and individuals need to understand 
changing demographics to remain competitive. The need 
for diversity and inclusion is more than just moral and 
political—all cultures stand to benefit through engage-
ment, discussion, and education. For instance, studies 
have shown that heterogeneous teams (teams that are com-
prised of diverse individuals) tend to be more creative, 
harder working, and higher performing as team members 
expect to hear new information and differing viewpoints, 
and, therefore, are better prepared for discussion and 
consensus-building.72

Diversity is the range of human differences, including 
but not limited to race, ethnicity, gender, gender identity, 
sexual orientation, age, social class, physical ability or attri-
butes, religious or ethical values system, national origin, 
and political beliefs. Diversity can be further subdivided 
into two parts: (a) inherent diversity, which includes traits 
that you are born with, such as gender, ethnicity, and sex-
ual orientation, and (b) acquired diversity, which includes 
traits that are gained from experience, such as awareness 
of and increased sensitivity to gender differences.73 Inclu-
sion is involvement and empowerment, where the inherent 
worth and dignity of all people are recognized.74

Including at least one member on the negotiating team 
who understands the culture of the other side of the negoti-
ating table can be an effective strategy. One study found that 
a team that has at least one member who shares a client’s eth-
nicity is 152 percent more likely to understand that client than 
a team without a member who shares that client’s ethnicity.75 
Teams should also strive to adopt a more inclusive culture in 
which all employees feel free to contribute ideas.

When faced with a cross-culture negotiation and media-
tion, a construction lawyer needs to understand that it is 
not business as usual. The other negotiator likely will have 
different values, traits, attitudes, and beliefs developed over 
centuries of time that are ingrained in the negotiator’s basic 
human fabric. The construction lawyer needs to understand 
her culture and the other’s culture and address the differences 
in a robust pre-negotiation phase. Forthright discussions and 
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education of each other’s culture are key. Developing a rela-
tionship with the other before the negotiation or mediation 
starts is always beneficial. The construction lawyer needs 
to give more consideration to the amount and structure of 
the opening offer. Where there is a possibility of distrust 
between the parties, the construction lawyer needs to open 
up and exchange more information with the other than she 
might normally provide. She may want to consider engaging 
a third-party neutral or including members on her negotia-
tion team who are familiar with the other’s culture, to assist 
in avoiding problems with the cultural differences. Tomorrow 
will inevitably bring a construction lawyer more interest-
ing and stimulating encounters with people from different 
cultures, which will present new challenges and require an 
understanding of cross-culture negotiation to be successful. 
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California Law Limits Forced Arbitration of Discrimination 
and Labor Code Claims
California’s governor signed Assembly Bill 51 (AB 51) into law 
on October 10, 2019. The law was scheduled to go into effect 
January 1, 2020, but instead is currently subject to a prelimi-
nary injunction as the courts review whether the state law is 
preempted by the Federal Arbitration Act (FAA).

AB 51 prohibits a person from requiring any applicant for 
employment or any employee to waive any right, forum, or 
procedure for a violation of any provision of the California 
Fair Employment and Housing Act (FEHA) or other specific 
statutes governing employment as a condition of employment, 
continued employment, or the receipt of any employment-
related benefit. The law also prohibits an employer from 
threatening, retaliating or discriminating against, or termi-
nating any applicant for employment or any employee because 
of the refusal to consent to the waiver of any right, forum, 
or procedure for a violation of specific statutes governing 
employment.

The law provides an enforcement mechanism for viola-
tions through the state’s Department of Fair Employment 
and Housing, including allowing the Department to bring a 
civil action or issue a right-to-sue notice to the complainant. 
The law further makes violations of the prohibitions on forced 
arbitration a crime and a violation of the FEHA.

The law was to apply only to contracts “entered into, modi-
fied, or extended” on or after January 1, 2020.

Prior to passage, many observers noted the likelihood 
of challenge to the law as preempted by the FAA. The U.S. 
Supreme Court has held7 that the FAA preempts and invali-
dates state laws that are more restrictive on arbitration. AB 
51 was drafted with the FAA in mind and included a clause 
stating that it is not “intended to invalidate a written arbitra-
tion agreement that is otherwise enforceable under the Federal 
Arbitration Act.”

In a challenge seeking to have the law declared preempted 
by the FAA, a group of business organizations filed a law-
suit8 on December 9, 2019, prior to the law going into effect, 
and on December 30, 2019, received a temporary restraining 

order blocking enforcement of AB 51. On January 31, 2020, 
the U.S. District Court for the Eastern District of Califor-
nia granted the request for preliminary injunction enjoining 
enforcement of AB 51, and on February 7, 2020, the court 
issued its written decision explaining its reasoning for the 
order. The preliminary injunction will remain in place pend-
ing final resolution of the case.

Conclusion
Although neither AB 51 nor the FAIR Act is yet an enforce-
able law, both demonstrate legislative support for limiting the 
role of arbitration in disputes involving individuals versus 
those between businesses. A particular focus of these efforts 
is in the employment context, where individuals may have 
unequal bargaining power in accepting jobs and where arbi-
tration of abuse or misconduct claims may result in lack of 
adequate remedies or injustice. However, arbitration of con-
sumer, and thereby residential, construction claims may also 
be curtailed based on lack of bargaining power or lack of 
knowledge of the legal process. 
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