
Reproduced with permission from Environmental Due Diligence Guide Report, 24 EDDG 19, 03/19/2015. Copy-
right � 2015 by The Bureau of National Affairs, Inc. (800-372-1033) http://www.bna.com

On the Cutting Edge: An
Insider’s Perspective

High Court Decision Could
Impact Agency Rule
Interpretations, Attorneys Say

T he Administrative Procedure Act
expressly exempts federal agen-

cies from formal notice-and-
comment rulemaking requirements
when they make changes to inter-
pretative rules, the U.S. Supreme
Court unanimously ruled March 9
(Perez v. Mortg. Bankers Ass’n,
U.S., No. 13-1041, 3/9/15).

Writing for the court, Justice So-
nia Sotomayor found that the U.S.
Court of Appeals for the District of
Columbia Circuit’s doctrine from
Paralyzed Veterans of Am. v. D.C.
Arena LP, 117 F.3d 579 (D.C. Cir.
1997)—which states that an agency
cannot significantly modify a previ-
ously issued definitive interpreta-
tion of a rule without public notice
and comment—is ‘‘contrary to the
clear text of the APA’s rulemaking
provisions.’’

Richard Faulk, a partner with
Hollingsworth LLP, said that ‘‘the
result in Perez—and the disapproval
of Paralyzed Veterans—was based
on the court’s unanimous adher-
ence to a more conservative prin-
ciple, namely, giving controlling ef-
fect to the text of the Act.’’

‘Narrow Ruling’
‘‘Because that narrow ruling re-

solved the entire case, the majority
did not address any other con-
cerns,’’ Faulk said. Although the
majority’s textual focus permitted a
unanimous result, it also allowed
the concurring justices to ‘‘stress
that the proper scope of judicial re-
view remains alive for a future
case,’’ he said.

‘‘Since all members of the court
agreed that the plain language of

the APA did not require notice and
comment for ‘interpretive rules,’ no
other reasonable interpretation of
the APA was possible. As a result,
the court did nothing to ‘shake the
foundations’ of administrative law,’’
Faulk added.

Faulk told Bloomberg BNA that
although the ruling clarifies federal
agencies’ authority to change their
regulatory interpretations, it also
recognizes lingering concerns re-
lated to issuance of conflicting inter-
pretations without notice and com-
ment that nevertheless may bind
regulated entities because courts
generally must defer to the agencies
under existing Supreme Court prec-
edent.

In reversing the D.C. Circuit, So-
tomayor explained that Section 4 of
the APA (5 U.S.C. § 553(b)(A)) pro-
vides that formal notice-and-
comment requirements don’t apply
to ‘‘interpretative rules, general
statements of policy or rules of
agency organization, procedure or
practice.’’

James T. O’Reilly, a professor at
the University of Cincinnati College
of Law, told Bloomberg BNA March
9 the Supreme Court’s decision
gives the Environmental Protection
Agency more freedom ‘‘to adopt in-
terpretations and take positions,
knowing that they can more rapidly
change things as conditions
warrant—or as administrations
change.’’

‘Cloud of Uncertainty’ Removed
Robert L. Glicksman, a professor

at The George Washington Univer-
sity School of Law, told Bloomberg
BNA March 9 that Perez removes a
‘‘cloud of uncertainty by eliminating
disincentives for agencies to issue
interpretations.’’ Now, agencies like
the EPA ‘‘can issue interpretations
with the understanding that if they
change the interpretation in the fu-
ture they won’t have to go through
notice and comment,’’ he said.

O’Reilly said ‘‘the regulated com-
munity will be less willing to fall in
line when an agency adopts an in-
terpretative rule’’ because Perez
gives agencies more flexibility to is-
sue reinterpretations.

Faulk agreed with that assess-
ment but cautioned that agencies
still must consider the impacts such
interpretations may have on the
regulated community.

‘‘A lot of the matters currently
before EPA—the 111(d) emissions
limits, the waters of the U.S. rule,
the Clean Power Plan—are going to
be resolved by figuring out how the
agency will apply deferential atti-
tudes,’’ he said.

In the decision, for example, So-
tomayor acknowledged that there
‘‘may be times when an agency’s de-
cision to issue an interpretive rule
. . . is driven primarily by a desire to
skirt notice-and-comment provi-
sions.’’

Justices Samuel Alito, Antonin
Scalia and Clarence Thomas wrote
separate concurring opinions ques-
tioning the court’s precedent requir-
ing deference to agency interpreta-
tion of regulations.

Each suggested that the high
court’s line of precedent regarding
judicial deference to administrative
interpretations, which stemmed
from Bowles v. Seminole Rock &
Sand Co., 325 U.S. 410 (1945),
should be reconsidered.

‘‘Not surprisingly,’’ said Faulk,
‘‘the three concurring justices re-
minded everyone that the court’s
decision did nothing to quell the de-
bate regarding deference to agen-
cies’ interpretations of their own
regulations.’’

Deference Concerns
Although Chief Justice John Rob-

erts didn’t join the concurring jus-
tices, ‘‘nothing in the majority opin-
ion suggests that he’s abandoned
his prior concerns regarding Auer
deference,’’ Faulk said, referring to
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the Supreme Court’s decision in Auer
v. Robbins, 519 U.S. 452 (1997) that
‘‘agencies may authoritatively resolve
ambiguities in regulations.’’

According to Faulk, ‘‘we’re still
waiting for someone to raise a direct
challenge to’’ Chevron v. NRDC, 467
U.S. 837, 21 ERC 1049 (1984), which

established that ‘‘agencies may au-
thoritatively resolve ambiguities in
statutes.’’ As long as the EPA has
Chevron and Auer deference justify-
ing a rapid expansion of the agency’s
power, ‘‘it’s really very hard to chal-
lenge the agency,’’ Faulk said.

‘‘Insofar as the viability of Auer
and, perhaps, Chevron are con-
cerned, the opportunity to abolish or
limit those doctrines still remains,’’
said Faulk. ‘‘And they may yet win
the day.’’
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